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CONSOLIDATION OF ENACTMENTS RELATING TO 
BASTARDY 



EXPLANATORY NOTES TO THE MEMORANDUM 
UNDER THE CONSOLIDATION OF ENACTMENTS 
(PROCEDURE) ACT, 1949 

Proposal 1. Before the coming into force of section 15 of the 
Justices of the Peace Act, 1949 (c. 101), matters of practice and 
procedure in magistrates’ courts were commonly dealt with in the 
Acts relating to summary jurisdiction, or in particular Acts 
conferring jurisdiction on magistrates’ courts. Section 15 of the 
Act of 1949 enabled such matters to be dealt with by rules made 
from time to time by the Lord Chancellor; and rules made 
under this new power could modify or even repeal existing 
statutory provisions in the field of practice and procedure. 

When the Bill was being prepared which eventually became 
the Magistrates’ Courts Act, 1952, it was considered expedient 
to carry yet further the process of transferring matters of pro- 
cedure from the statute book to rules ; and use was made of 
the Consolidation of Enactments (Procedure) Act, 1949, to amend 
the law in the following way : — 

(a) the power under section 15 of the Act of 1949 to make 

rules modifying, amending or repealing those enact- 
ments which were the subject of the consolidation 
Bill was abrogated ; 

( b ) so much of those enactments as related to matters of 

practice and procedure was repealed. 

This scheme enabled the consolidation Act to contain only 
matters of substance which could not thereafter be affected by 
rule ; it also cleared the way for a comprehensive set of rules 
to be made, under section 15 of the Justices of the Peace Act, 
1949, replacing the statutory provisions repealed under (b) above. 
It was, however, necessary for the Act to leave untouched 
the power to make rules as to matters of practice and procedure 
already dealt with in pre-1949 enactments not consolidated in 
1952 but still subject to the original rule-making power conferred 
by section 15 of the Act of 1949. Examples of such provisions 
are those which are now reproduced in the Affiliation Proceed- 
ings Bill: these remain subject to the operation of section 122 (3) 
of the Magistrates’ Courts Act, 1952, and if effect were not given 
to the proposal now under consideration it would be necessary 
to include in the Bill an express saving for the power to repeal 
by rule so much of the Bill as reproduces enactments which — (i) 
were passed before the 16th December, 1949, and (ii) contain 
matter relating to practice and procedure. 

The object of the proposal, therefore, is to make possible 
the same operation as was effected in 1952, namely the exclusion 
from the Bill of any matter which falls within the scope of 
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magistrates’ courts rules. It is probable that, except in relation 
to section 5 of the Poor Law Amendment Act, 1 844 (which is 
proposed to be separately amended in this connection under 
Proposal 2), the present power under section 122 of the Magis- 
trates’ Courts Act, 1952, to make rules amending such of the 
enactments relating to bastardy as were passed before 1949 
is only theoretical, inasmuch as nothing in those enactments 
except the section just mentioned relates to “ practice and 
procedure ” : it will be seen that the Bill, so far as it reproduces 
enactments passed before 1952, contains only matter which is 
plainly substantive law. Nevertheless the phrase “ practice and 
procedure ” is both wide and imprecise and it is not possible 
to assert that the consolidation would be accurate beyond any 
doubt if no saving for section 122 (3) of the Act of 1952 were 
included. Accordingly it is considered desirable to remove such 
doubt as there is, however imperceptible. 

Proposal 2 ( Clause 5 (4)). The early Acts relating to proceed- 
ings in magistrates’ courts commonly authorised justices to make 
an order, or execute some other instrument, “ under their hands 
and seals ”, Two examples of this are section 10 of the Indict- 
able Offences Act, 1848 (c. 42) and section 7 of the Summary 
Jurisdiction Act, 1848 (c. 43), of which both deal with the issue 
of warrants and the latter also with summonses. Naturally, a 
formal written order made by justices will in the normal course 
be made “ under their hands ” ; and until recently a seal has 
also been required to be used. This, however, is no longer the 
practice. 

Since the coming into force of the Magistrates’ Courts Act, 
1952, the form of orders, among many other matters of pro- 
cedure and practice in magistrates’ courts, has been within the 
.scope of rules made under section 15 of the Justices of the 
Peace Act, 1949: see the Note on Proposal 1 (above) for an 
■explanation of the scheme of the Act of 1952. It is to be 
.observed that that Act, in reproducing provisions relating (for 
'instance) to the issue of warrants, did not re-enact the require- 
ment that a warrant should be “ under the justices’ hands 
and seals ”. Moreover the forms most commonly used in 
proceedings in magistrates’ courts, which were prescribed by 
the Magistrates’ Courts (Forms) Rules, 1952 (S.I. 1952 
No. 2191) and are also set out in Appendix I to the current 
edition of Stone’s Justices’ Manual, do not contemplate the 
use of any seal: the signature of the justice, with a statement 
of the area for which he acts, is sufficient. 1 A rule could 
now be made under section 15 of the Act of 1949 pre- 
scribing such a form of order ; and this rule could repeal the 
words “ under their hands and seals ” in section 5 of the Act 
of 1844. If no amendment of the latter section were made, it 
would be necessary to reproduce those words and to preserve 
the power to make a rule overriding and repealing them. As 
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explained above, in connection with Proposal 1, it is desired 
that the Bill should contain nothing which is capable of being 
modified by rule. 

Proposal 3 ( Clause 3 ( D). This proposal is for the clarification 
of the law relating to venue in affiliation proceedings. 

The Bastardy Laws Amendment Act, 1872, by section 3, pro- 
vided for the mother’s application being made to “ any one 
justice of the peace acting for the [district] in which she may 
reside ” ; and, by section 4, for the case being heard by a petty 
session acting for the same district. Thus venue was determined 
by the place of residence of the mother at the time of the original 
application for a summons ; and it is believed that one practical 
consideration underlying this rule was the possible hardship and 
danger to a woman, pregnant or lately confined, were she com- 
pelled to make a journey away from her home. 

The Magistrates’ Courts Act, 1952, assimilated the procedure 
on an application for an affiliation order to that which already 
obtained in other civil proceedings in magistrates’ courts, use 
being made of the Consolidation of Enactments (Procedure) 
Act, 1949, in order to achieve that result. Thus section 51 of 
the Act of 1952 now provides that the original application in 
affiliation proceedings is to be made by way of complaint and, 
by subsection (2), that “ a complaint . . . shall not be heard 
except by a magistrates’ court acting for the petty sessions area 
in which the mother resides ”. The passage in section 3 of the 
Act of 1 872 relating to the originating procedure and to venue 
was repealed. 

At first sight section 51 of the Act of 1952, plainly preserves 
the former position in so far as the jurisdiction to entertain 
affiliation proceedings is reserved to the court of the mother’s 
place of residence, excluding the power under section 122 (2) of 
the Act to extend the jurisdiction to some other court. But on 
analysis, the section appears to be capable of producing an un- 
foreseen and unfortunate result. It provides in terms that the 
hearing of the complaint is to be by the court of the mother’s 
place of residence and no other court ; it appears to take no 
account of the possibility that the mother may change her place 
of residence after applying for the summons but before the 
defendant appears to it. 

An example will illustrate the difficulty. A woman living 
in London who has been delivered of an illegitimate child 
applies, within the twelve months allowed under section 3 of the 
Act of 1872, for a summons returnable before a magistrates’ 
court acting for the area in which she lives. It may be that some 
time elapses before the summons can be served ; for instance, 
the defendant may have disappeared and be for a while un- 
traceable. Before the summons has been served, the woman 
moves to Birmingham and takes up residence there ; meanwhile 
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twelve months have elapsed since the birth of the child. In due 
rmirse service of the summons is effected. On tnese facts, it 
s possiWe to construe section 51 of the Act of 1952 as depriving 
the mother of any chance of having her case heard unless she 
returns to take up residence in London. On a strict reading 
of the subsection, the London court can no longer hear the 
case for the complainant has ceased to reside m the area for 
which the court acts; and fresh proceedings cannot be begun 
in Birmingham, because the time-limit within which she may 
apply by complaint for a summons has expired. 

It is not likely that a court would construe section 51 in this 
sense In the first place, the Act of 1952 was a consolidation 
and has therefore to be construed on the pnma facie assumption 
that in enacting it Parliament did not intend to change the 
aw previously in force, except so far as it was altered under 
the Consolidation of Enactments (Procedure) Act, 1949. In 
fact extensive use was made of that Act in preparing this 
Scalar consolidation; that no amendment of the previous 
Faw with respect to venue in affiliation proceedings was either 
proposed or made is a strong indication that none was intended. 
Moreover it would be startling to find Parliament deliberately 
altering the law in such a way as to work serious hardship in 
circumstances such as those postulated above, which are indeed 
likely to be by no means rare in practice. 

The present proposal, therefore, is for the amendment of 
section 51 of the Act of 1952 so as to make it plain beyond 
all doubt that the position with regard to venue remains the 
same as that which obtained under section 3 of the Act of 1872. 
From this it will necessarily follow that the jurisdiction o the 
coFrt in which the mother first begins her proceedings will be 
retained notwithstanding that she may change her place of 
residence between the date of her complaint and that of the 
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CONSOLIDATION OF ENACTMENTS RELATING 
TO BASTARDY 

MEMORANDUM 

Laid before Parliament pursuant to 12, 13 and 14 Geo. 6. c. 33. 
lif August, 1956 

I, the Right Honourable David Viscount Kilmuir, Lord High 
Chancellor of Great Britain, being of opinion that a Bill should 
be prepared for the purpose of consolidating the enactments 
relating to bastardy and that, in order to facilitate the consolida- 
tion of those enactments, corrections and minor improvements 
ought to be made therein, do, in pursuance of the provisions 
of the Consolidation of Enactments (Procedure) Act, 1949, 
hereby propose the following corrections and minor improve- 
ments, that is to say : — 

1. That the enactments mentioned in the Schedule to this pro- 
posal shall, to the extent specified in the third column of that 
Schedule, cease to be subject to rules made under section fifteen 
of the Justices of the Peace Act, 1949 and shall no longer be 
capable of being amended or repealed by rules so made. 

2. That in section five of the Poor Law Amendment Act, 
1844, the words “ under their hands and seals ” shall be repealed. 

3. That in subsection (2) of section fifty-one of the Magistrates’ 
Courts Act, 1952, for the words “ shall not be heard except 
by a magistrates’ court ” there shall be substituted the words 
“ shall not be made except to a justice of the peace ”. 

KILMUIR, C 

House of Lords, 31st July, 1956. 



SCHEDULE TO PROPOSAL 1 



Enactments no longer to be subject to 
Magistrates’ Courts Rules 



Session 

and 

Chapter 


Short title 


Extent to which free 
from amendment or 
repeal by rule 


7 & 8 Viet. 


The Poor Law Amendment 


Sections five and eight. 


c. 101. 


Act, 1844. 


35 & 36 Viet. 


The Bastardy Laws Amend- 


The whole Act. 


c. 65. 


ment Act, 1 872. 




4 & 5 Geo. 5. 


The Affiliation Orders Act, 


The whole Act. 


c. 6. 


1914. 




13 & 14 Geo. 5. 
c. 23. 


The Bastardy Act, 1923 .... 


The whole Act. 


19 & 20 Geo. 5. 


The Age of Marriage Act, 


Section two. 


c. 36. 


1929. 
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